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               Petitioner,

   v.
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               Respondent.
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MEMORANDUM 
*

On Petition for Review of an Order of the
Board of Immigration Appeals

Submitted July 24, 2006 **  

Before:  ALARCÓN, HAWKINS, and THOMAS, Circuit Judges.

Maria Juana Mendez-Alvarez, a native and citizen of Mexico, seeks review

of the Board of Immigration Appeals’ (BIA)  order denying her motion to reopen

based on ineffective assistance of counsel (04-76759) and the BIA’s order denying
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her motion to reconsider that decision (05-71192).  We have jurisdiction under 8

U.S.C. § 1252.  We review for abuse of discretion the denial of both a motion to

reopen and reconsider, Lara-Torres v. Ashcroft, 383 F.3d 968, 972 (9th Cir. 2004),

and we deny the petitions for review.

The BIA did not abuse its discretion in denying Mendez-Alvarez’s motion

to reopen as untimely where the motion was filed more than two years after its

final decision.  See 8 C.F.R. § 1003.2(c)(2).  Nor did the BIA abuse its discretion

by refusing to apply equitable tolling where Mendez-Alvarez failed to demonstrate

that she acted with due diligence in pursuing her ineffective assistance of counsel

claim.  See Iturribarria v. INS, 321 F.3d 889, 897 (9th Cir. 2003) (equitable tolling

applies where the petitioner acts with due diligence).  Because equitable tolling

does not apply, we do not address Mendez-Alvarez’s contention relating to the

merits of her motion to reopen, namely that she was denied due process and her

right to counsel in her direct appeal. 

The BIA did not abuse its discretion in denying Mendez-Alvarez’s motion

to reconsider because she failed to identify any error of fact or law in the BIA’s

order denying her motion to reopen.  See 8 C.F.R. § 1003.2(b)(1).

PETITIONS FOR REVIEW DENIED.
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